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COMMENTS ON VERIZON'S MOTION TO MODIFY PROTECTIVE ORDER. ,r
AND" CROSS-MOTfONFOR RELIEF FROM PROTECTIVE ORDERS

The undersigned parties ("Commenters"), by their counsel, respectfully submit these

comments addressing Verizon's Motion to Modify the Protective Order that was filed in WC

Dockets Nos. 04-223 and 06--172 on January 17,2008 ("Motion"). Verizon asks the Commission
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t~ modify the Omaha Protective Orde,l to permit it to access and use confidential information

contained in the non-public version of the Commission's Qwest Omaha Forbearance Orde,l in

its appeal to the United States Court of Appeals for D.C. Circuit of the Commission's Verizon

Six MSA Forbearance Order.1 Specifically, Verizon requests the following permission: (i) for its

outside appellate and in':'house counsel who have signed the Omaha Protective Order to obtain

and review copies of the complete, unredacted version of the Qwest Omaha Forbearance Order;

(ii) to provide the court of appeals with that unredacted order; and (iii) to refer to, and quote

from, that unredacted order in its submissions to the court of appeals.

For the reasons set forth below, Commenters request that, instead of ruling on Verizon's

Motion, the Commission determine (pursuant to paragraph 6 of the Omaha Protective Order and

47 C.F.R. § 0.459) that the redacted text in the Qwest Omaha Forbearance Order (except for

company-specific subscribership numbers) does not require confidential treatment, and release

the Order to the public with only minimal redactions as described herein. Because Verizon is not

likely to require use of the specific subscribership numbers in its appeal, this relief likely would

make Verizon's Motion moot. Commenters also request that the Commission take the same

1 Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S. C. § 160(c) in the
Omaha Metropolitan Statistical Area, WC Docket No. 04-223, Protective Order, 19 FCC Rcd
11377 (Wireline Compo Bur. 2004) ("Omaha Protective Order").

z. Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S. C. § 160(c) in the
Omaha Metropolitan Statistical Area, Memorandum Opinion and Order, WC Docket No. 04­
223" Mem.orandum Opinion and Order, 20 FCC Rcd 19415(2005) ("Qwest. Omaha Forbearance
Onder"), petition for review dismissed in part and denied in part, Qwest Corp. v. FCC, 482 F3d
471 (D.C. Cir. 2007).

1 Petitions of Verizon Telephone Companies for Forbearance Pursuant to 47 U.S. C.
§ 160(c) in the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginia Beach
Metropolitan Statistical Areas, WC Docket No. 06-172, Memorandum Opinion and Order, FCC
07-21·2 (reI U~c. 5~ 2009) ("ferizon Six MSA Forbearance Order"), appeal pending, No. 08­
10i2 (D.C: Cir. Filed Jan. 14,2008).

2



4 '.action with respect to the ACS Anchorage UNE Forbearance Order and the ACS Dommance

Forbearance Order.'J. Commenters emphasize that they are requesting only that certain redacted

portions of the Commission's decisions in these three cases be declared non-confldentia\~ not the

underlying data submitted by the parties on which the decisions are based.

Background

In each of the above-captioned proceedings, as in other forbearance proceedings, the

Commission adopted a standard Protective Order at the commencement of the case to enable

P¥ties to submit information claimed to be confidential, and to review other parties' confidential

sili.bmissions, on an expedited basis. In doing so, however, the Commission did not determine that

any particular information actually is entitled to confidentiality, and expressly reserVed to itself

the authority "determine that all or part of the information claimed by the producing party to be

o'0nfidential is not entitled to such treatment." See, e.g., Omaha Protective Order, para. 6.

Further, the Commission reserved the power to modify each of its protective orders. See, e.g., id,

para. 12.

~ Petition ofACS ofAnchorage, Inc. Pursuant to Section 10 ofthe Communications Act of
1934, as Amended, for Forbearance from Sections 251(c)(3) and 252(d)(1) in the Anchorage
Study Area, WC Docket No. 05-281, Memorandum Opinion and Order, 22 FCC Rcd 1958
(2007) ("ACS UNE Forbearance Order"), appeals dismissed, Covad Communications Group,
Inc. v. FCC, Nos. 07-70898,07-71076,07-71222 (9th Cir. 2007) (dismissing appeals for lack of
standing).

2. Petition ofACS ofAnchorage, Inc. Pursuant to Section 10 ofthe Communications Act of
1934, as Amended (47 u.S.C. § 160(c)), for Forbearance from Certain Dominant Carrier
Rf#gulation ofIts Interstate Aqcess Servioes, andfor Forbearance from Title II Regulation ofIts
Bl1Qadban¢ Services,. in (he Aiflc.horage, Alaska, Incumbent Local Exchange Carrier Study Area,
WiC ~Q~ket ~o. 06,il(j9~ -Mew.of;aU'~um Opinion and Order, 22 FCC Rcd 16304 (2007) ("ACS
JJ.1:lmtmanbe ifrbearaniJe Ord~r '~), pets. for recon. pending.
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Applicable Legal Standard

Section 0.457 of the Commission's rules defines various categories of information that

may be withheld from public inspection.§. The only such category that. appears relevant to the

forbearance orders is § 0.457(d), "Trade secrets and commercial or financial info1J11ation ob-

tained from any person and privileged or confidential-... 5 U.S.C. 552(b)(4) and 18 U.S.C.

1905."

The issue in this case is not the confidentiality of the information submitted ,by the par-

ticipants to the Commission, but rather the confidentiality of the text of the Commission's

decisions in each of these cases, and of the facts on which the Commission based those deci-

sions. The Commission, using an appropriate degree of caution, designated as "confidential

information" certain portions of its orders that were based on information submitted by particular

parties for the record with a claim of confidentiality. However, the Commission has not yet

determined whether any information is actually entitled to confidentiality under applicable legal

standards.

In determining whether to release the contents of the Orders to the public, the Commis-

si~n should apply the standards developed by the courts to implement 5 U.S.C. § 552(b)(4). This

e~~mption from the Freedom of Information Act ("FOIA"), as reflected in Commission Rule

§jtD.457(d), covers information that is a) commercial or financial, and b) obtained from a person,

ali1d c) privileged or confidentia1.1 The terms "commercial or financial" and "obtained from a

Q 47 C.F.R. § 0.457.

1 The exception also encompasses "trade secrets," but this term is narrowly defined to
coyer techniques used in the production of goods or services, and does not apply to the purely
fNiati~iaf and $tatistiGal information' contain~d in the forbearance orders. Public Citiien Health
'R~earch Grou,p v FDA, 704f.4d 1280, 1288 (D.C. Cir. 1983); accord, Anderson v. HHS, 907
F.2cl936, 944, (10tli:Cir. 1990).

(
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person" are given broad interpretation, and Commenters are willing to assume that (1) all of the

redacted information in the Orders is "commercial or fmancial" and (2) the underlying data on

which the Commission relied was obtained from one or more persons.

The pivotal question then is whether the information contained in the Orders is "confi-

dential."J!. The leading case on what constitutes "confidential" information, when the information

submitted is "required" to be furnished, is National Parks & Conservation Ass'n v Morton, 498

F.2d 765 (D.C. Cir. 1974). In National Parks, the Court of Appeals for the District of Coltunbia

Circuit held that the test for confidentiality is objective and the term "confidential" should be

interpreted to protect the balance between the right to information under FOIA and governmental

and private interests in accordance with the following two-part test:

commercial or financial matter is "confidential" for purposes of the
exemption if disclosure of the information is likely to have either
of the following effects: (1) to impair the Government's ability to
obtain necessary information in the future; or (2) to cause substan­
tial harm to the competitive positive position of the person from
whom the information was obtained..2.

A less stringent test applies to information that was submitted voluntarily to a govern-

ment agency. Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. Cir. 1992) (en bane).

However, a submission is not "voluntary" if it is compelled by the agency or required by agency

mles. In these cases, although the petitioners (Qwest and ACS) voluntarily sought forbearance

relief from the Commission, the statute and Commission precedent required the petitioners to

~ The exception also encompasses "privileged" information, but this refers to evidentiary
privileges such as the attorney-client or doctor-patient privileges, and does not apply in this case.
MeDonnell Douglas Corp. v EEOC, 922 F. Supp. 235 (B.D. Mo. 1996), appeal dismissed, No.
96-2662 (8th Cir. Aug. 29, 1996); Washington Post Co. v HHS, 690 F.2d 252, 267 n.50 (D.C.
Cil;. 1~82) .

.2. 498 F.2d at 770.
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provide factual documentation to support those petitions. lO A party does not have the option of

petitioning for forbearance and then declining to meet its burden of -proof under Sectlon \G(a) ell

the Communications Act on the ground that the information needed to meet that burden is

confidential.

Likewise, because the confidential information submitted in these proceedings by the ca-

ble operators was not offered on those companies' own initiative, but was provided in response

to requests for information from Wireline Competition Bureau staff or the Competitive Policy

Division,ll such information is deemed "required" information. Courts have found that responses

to agency requests for information objectively constitute "required" information. See In Defense

ofAnimals v. HHS, No. 99-3024,2001 U.S. Dist. LEXIS 24975 at *32 (D.D.C. Sept.' 28,2001).

Courts will not look at the subjective intent of an agency in making the request, but rather, if the

12 See Judicial Watch, Inc. v Exp.-Imp. Bank, 108 F. Supp. 2d 19,28 (D.D.C. 2000) ("when
the government requires a private party to submit information as a condition of doing business
with the government" the submission is deemed "required"); Lepelletier v FDIC, 977 F. Supp.
456,460 n.3 (D.D.C. 1997) ("Information is considered 'required' if any legal authority compels
its submission, including informal mandates that call for the submission of the informat,ion as a
condition of doing business with the government"), affd in part, rev'd in part & remanded on
other grounds, 164 F.3d 37 (D.C. Cir. 1999); Lykes Bros. S.S. Co. v Pena, No. 92-2780, slip op.
at. 8-11 (D.D.C. Sept. 2, 1993) (submission was "compelled" both by agency statute and by
agency letter sent to submitters); Lee v. FDIC, 923 F. Supp. 451, 454 (S.D.N.Y. 1996) (rejecting
agen<~y's attempt to characterize submission as "voluntary" when documents were "required to be
sGlbmitted" in order to obtain government approval to merge two banks)..

II See, e.g., Letter from J.G. Harrington, Counsel for Cox, to Marlene H. Dortch, Secretary,
FCC, WC Docket No. 04-223 (June 30, 2005) (stating that Cox was submitting "responses to
certain questions. from Commission's staff"); Letter from John Nakahata et al., Counsel for
G~neral Comm.unications, Inc., to Marlene H. Dortch, Secretary, FCC, We;; Docket No. 05-281
(Oct. 24, 2006) (providing updated information "[p]ursuant to the request of the Competition
Policy Division of the Wireline Competition Bureau"); Letter from John Nakahata et al., Coun­
sel for Genyral Communications, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No.
06-109 (July 12, 2007) (stating "[p]ursuant to the request from the Competition Policy Division
o£;,jth~.. Wirelilil€ Competition Bureau," GCI was submitting documents that it "submitted previ­
misly in WC Docket No. 05-281").
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agency has the legal authority to compel the requested information, the submission of informa­

tion following a request for such information will be deemed required,12 Here, the Commission

plainly has authority under Section 218 ofthe Communications Act,l1 among other provisions, to

require telecommunications carriers and their affiliates to provide relevant information, and so

information submitted by such persons in response to Commission requests cannot be considered

voluntary,ll Moreover, because the Omaha Forbearance Order was based on the information

Cox provided and the ACS UNE Forbearance Order and ACS Dominance Forbearance Order

were based on the information GCI provided, it is indisputable that the Commission required the

submission of this information so that it could issue its decision.

Many Redacted Portions"ofthe Orders Do Not Constitute "Confidential Information"

1. The Qwest Omaha Forbearance Order

The redacted information in the Qwest Omaha Forbearance Order falls generally into

three categories - first, broad comparisons of companies' market shares; second, information

about Cox facilities coverage in Qwest wire centers; and third, specific numbers of lines or other

s~rvices provided by particular companies to customers in the Omaha MSA. Commenters submit

tQ;~t only the third category of information is entitled to be protected from public disclosure

uiirder 5 U.S.C. § 552(b)(4).U

12 Id. at *35.

I3 '- 47 U.S.C. § 218.

14 Even if the Commission views the Bureau's data requests as informal, they still can be
d&em;ed reqUi~ed. 'See Lepelletier, 977F. Supp. at n.3 ("Information is considered 'required' if
aliif legal autho:l1ity c'brnpels its submission, including informal mandates").

15 Even eustom,er line C<i>unts are not entitled to confidentiality forever. Comrnenters are
prepared to asswn~' for putp6ses ott' this ~~*iplil·that Qwest and Cox could suffer "substantial
h~ to [their]. G.omp.~ti~i~~ p"b~itive p'0sitrbn[,sr' i'fthe precise numbers of customers they provide
p~ievlar se~lces to i[.}: ©ma~a we~e -made public today. However, the information in the Order

-.' .
"
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The first category includes many passages in the Order in which the Commission com-

pared the market shares of Qwest and Cox without referring to specific market share data, or by

referring to (usually ro~ded-of.t) market share percentages. This includes passages in paragraphs

25, 28 (first redacted item in body; and note 79, first redacted item), 29, 30 (first, second, and

fourth redacted items), 39, 47, 49 (first redacted item), 64 (note 167), 66 (body, an~ note 174,

first redacted item), 67 (note 177), 69 (last redacted item), 78, and 85. These passages arguably

do not constitute "confidential infonnation ... obtained from a person" at all, because they are

the result of calculations performed by Commission staff, and do not directly disclose any

specific infonnation supplied to the Commission by a person. Nor is it possible to infer any

individual company's confidential data from the very high-level results provided in these pas-

sages. Even knowing Company X's market share in a particular region to the exact 'percentage

point does not, without other infonnation obtained from another source, pennit, anyone to

determine Company X's revenues, volume of sales, or other confidential financial data. Further,

most of the redacted passages identified above are not that specific; they only state that one

company's market share is "larger" or "much larger" than another's, or use similarly general

descriptive terms.

Disclosure of this category of infonnation does not fall within either of the two National

PClrks exemption criteria. First, disclosure will not impair the ability of the Commissi<:~n to obtain

reHable information from parties in future cases. Forbearance petitioners will have an incentive

to provide reliable and complete information in order to satisfy their burden of proof. Other

relates to services provided in late 2004 and early 2005. Even now, the competitive value of this
infonnation would be diluted by the passage of time, since the figures generated in 2004-05
c~ot be aco;mrate, today. 'After a few more years, the balance of interests will tilt in favor of
d~QI0sure, si~ce t~is ~~ifficu1t-to i~agine how any company could sUf~er substantial harm from
drsclo~ure of ~hat Ito8 Il'evenues or lIne counts were five or ten years earlIer.

8
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parties are unlikely to be deterred from responding to mandatory Commission requests for

information simply because of the possibility that the Commission may make \Jublic some very

general, high~level characterizations of their relative market share in particular regions. Second,

disclosure will not cause substantial harm to the competitive positive position of the person from

whom the information was obtained. The information contained in the identified passages is

simply too general and too derivative to permit any other person to take competitive advantage

of the data. After all, both Qwest and Cox undoubtedly have a fairly good idea of their respective

market shares in Omaha without having to refer to the information submitted by the other to the

Commission, and it is common knowledge that these two companies control the overwhelming

majority of the local telephone service market in Omaha. No third party would 'gain any practical

advantage by knowing precisely how the market share is divided between the two of them,

especially since the market share information in the Commission's Order is MSA~wide and does

not permit any potential entrant to target specific sub~areas within the Omaha market.

The second category includes passages in which the Commission states the number of

wire centers in which Cox provides certain services or has certain levels of facilities coverage,

without -identifying which specific wire centers comprise the group. These passages are in

para~aphs 60, 66 (note 174), and 69 (next-to-Iast redacted item),lQ This information is essen-

tially useless to any oth~r person for competitive purposes because it does not identify which

lQ Cox has waived its confidentiality claims to other information of this type, which the
COlpmission previously has released to the public. See Wireline Competition Bureau Discloses
Cc{6le Coverage Thresheld in Memorandum Opinion and Order Granting Qwest Corporation
Forbearance Relief in the Omaha Metropolitan Statistical Area, WC Docket 04-223, Public
Notice, 22 FCC" Rcd 13561 (2007) (disclosing, after receiving Cox's consent, that Qwest was
gr.....~t~d UiIb-qn:~li~g J,;glief in ,j:).ose -w)re €,el'lter service areas where, among' other things, Cox's
voice;.enabied <:vahle plant cov'Sred more than 75% of the end-user locations that were accessible
from those wiF~ c.enters).

9
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particular wire centers fall into any specified grouping. For this reason, the wire center informa-

tion cannot satisfy either prong of the National Parks test.

2. The Anchorage TINE Forbearance Order

Similar to the Qwest Omaha Forbearance Order, the redacted information in the ACS

UNE Forbearance Order falls generally into three categories - first, broad comparisons of

companies' market shares; second, information about GCl's facilities coverage in ACS wire

centers; and third, specific numbers of lines or other services provided by particular companies

t6 customers or sensitive information relating to a company's current and future business opera-

tions, including those that concern particular wire centers or services obtained from another

carrier in the Anchorage study area. Consistent with the discussion in the preceding section, only

the third category of information is entitled to be protected from public disclosure under 5 U.S.C.

§ 552(b)(4),u

The first category again includes many passages in the Order in which the Commission

compared the market shares of ACS and GCl without referring to specific market share data, or

by referring to (usually rounded-off) market share percentages. This includes passages in para-

gJlaphs 28 (first and seoond l1edacted items), and 33 (note 102, second redacted item). As dis-

cl:lcSsed above, disclosure of this category of information does not fall within either of the two

Nationa? Parks exemption criteria. Moreover, although the redacted item in footnote 83 does not,

inelude market data, it does not warrant confidential treatment because it is a general statement. .

that is by no means sensitive.

17 As noted above, customer line counts are not entitled to confidentiality forever; however,
C~linmel1t~i'S .~p.e pFepJw,ed to assume for purposes of this motion that ACS and GCl could suffer

. "snbst~nMal hi'i'm to ,[thei:r] competitive pesitive position[s]" if the precise numbers of customers
th.~y.:Vit)'Vjde w.articul'ar services to in Anchorage were made public today.

10
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The second category includes passages in which the Commission states the number of

wire centers in which Gel provides certain services or has certain levels of facilities coverage,

without identifying which specific wire centers comprise the group. These passages are in

paragraphs 33 (note 102, first redacted item) and 36 (note 114 all redacted items, note 120 all

redacted items, and note 121 first redacted item).!.8. This information is essentially useless to any

other person for competitive purposes because it does not identify which particular wire centers

fall into any specified grouping. For this reason, the wire center information cannot satisfy either

prong of the National Parks test.

3. The Anchorage Dominance Forbearance Order

In the ACS Dominance Forbearance Order, the redacted information falls generally into

the categories noted above.l.2. The first category includes passages in paragraphs 39 (second

redacted item), 43 (third redacted item), 47 (and note 133) and 79. As discussed above, disclo-

sure of this category of information does not fall within either of the two National Parks exemp-

tion criteria. The second category, which includes paragraph 52 (and note 144), is essentially

useless to any other person for competitive purposes and only the third category of information is

!.8. GCl has 'W:aived its confidentiality Claims to other information of this type,' which the
Commission previously has released to the public. See Wireline Competition Bureau Discloses
C'able Coverage Threshold in Memorandum Opinion and Order Granting ACS ofAnchorage,
Int. Forbearance Relief in the-Anchorage, Alaska Study Area, WC Docket No. 05-281, Public
Notice, 22 FCC Rcd 11962 (2007) (disclosing, after receiving GCl's consent, that ACS was
gJl.anted unbundling relief in those wire center service areas where, among other things, GCl's
v,9>ioe-enabledcab1e plant covered more than 75% of the end-user locations that were accessible
from those wite centers).

l.2. Commenters do not have a copy of the confidential version of the ACS Dominance For­
b~(Jtgnce Order allCjfhave ideijtified infOlmaticm that apparently should be redacted based on the
PUib1ic version of the Q:l'd~r. 0ther pomiotls of:the confidential version of this Order may warrant
de~lassificatioR ifthey fall into the first two categories.

11
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entitled to be protected from public disclosure under 5 U.S.C. § 552(b)(4), at least for a reason-

able period of time.

Alternative Request for Relief

In the alternative, if the Commission does grant Verizon's Motion, the Commission

should not grant it for Verizon only. In particular, other parties participating in the D.C. Circuit

Court proceeding, i.e., No. 08-1012,1° that is addressing Verizon's appeal of the Verizon Six MSA

Forbearance Order should also have permission for their outside appellate and in-house counsel

who have signed the Omaha Protective Order to obtain and review copies of th~ complete,

unredacted version of the Qwest Omaha Forbearance Order; to provide the court of appeals

with that unredacted order; and to refer to, and quote from, that unredacted order in its submis-

sions to the court of appeals.ll It is only fair and proper that all parties involved the appeal have

the same rights as Verizon regarding the use of the unredacted version of the Qwest Omaha

Forbearance Order.

In addition, to the extent the Commission grants Verizon's Motion, the Commission

should modify the Anchorage UNE Protective Orde.,E and Anchorage Dominant Carrier

20 Commenters intend to file Motions to Intervene in this appeal with the Court ofAppeals.

II Parties participating the appeal would of course have the same obligation as Verizon to
fil~,any submissions that contain unredaGted information under seal pursuant to the same proce­
dures 'Used by the court to protect that information in the court proceedings on the Qwest Omaha
F@rbearance Order. See Verizon Motion at 2.

. 22 Petition ofACS ofAnchorage, Inc. Pursuant to Section 10 ofthe Communications Act of
1~34, as amended, for Forbearance from Sections 251(c)(3) and 252(d)(l) in the Anchorage

.. LliiC;,Stu{!y As'l~a, we D.ocket No. 05-281, Protective Order, 20 FCC Red 16310, ~ 12 (Wireline
': '~l!>. :Sur. Q~tober 14,2005) ("Anchorage Dominant Carrier Protective Order") ("Nothing in

t~:~, ot.caer shaltpreveF.lt any party or other person from seeking modification ofthis order.").

12
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Protective Orde,.ll in similar fashion so that parties opposing Verizon's appeal of the Verizon Six

MSA Forbearance Order can access and use confidential information contained in the um:e..

dacted version of the ACS UNE Forbearance Order and ACS Dominance Forbearance Order in

submissions that are filed under seal with the Court. While Verizon contends the Commission

unlawfully d~parted from the analytical framework Qwest Omaha Forbearance Order in issuing

its Verizon Six MSA Forbearance Order and that the redacted version of the Qwest Omaha

Forbearance Order does not adequately disclose the analytical framework for it to make its case

with the court of appeals, Verizon conspicuously ignores the fact that the Commission expressly

stated that its Verizon Six MSA Order follows the precedent established not only in the Omaha

Forbearance Order, but also in the ACS UNE Forbearance Order and ACS Dominance For-

bearance Order. 24 For this reason, any court considering Verizon's appeal should be able to see

all the details of this precedent. This would include the unredacted analytical framework and

market share information upon which these latter two orders were based. In demonstrating that

23 Petition ofACS ofAnchorage, Inc. Pursuant to Section 10 ofthe Communications Act of
1~34, as amended (47 U.S.C. 160(c)), for Forbearance from Certain Dominant Carrier Regula­
n'tin ofIts Interstate Acoess Service~, andfor Forbearance from Title II Regulation ofIts Broad­
b.~nd Services), in the Ancho~qge, Alaska, Incumbent Local Exchange Carrier Study Area, WC
Docket 06~109, PrQt&_~tive O~der, 21 FCC Rcd 6560, ~ 12 (Wireline Compo Bur. June 12,2006)
("Anchorage UNE Proteetive Order") (''Nothing in this order shall prevent any party or other
person ftOlJl seeking mo'1lification ofthis order").

24 . See Six MSA Forbearance Order, ~ 20 ("The Commission previously has evaluated re­
quests for relief similar to that sought by Verizon in the Qwest Omaha Forbearance Order, the
ACS UNE Forbearance Order, and the ACS Dominance Forbearance Order, and the analytical
framework established in that prece.dent glJides our actions here."), ~ 36 ("We continue to follow
the approach. that the C0mmi&.sion adopt€d in the in the Qwest Omaha Forbearance Order and
A'(;$·iJNE' Forbearance Order for determining whether forbearance from unbundling obligations
iSI warrooted 1,ip1der the section 10 criteria.... [T]he record evidence in this proceeding demon­
str~tes that Verizon is not· subject to a sufficient level of facilities-based competition in the 6
M~As to grant relief'under the Commission's Qwest Omaha and ACS 'ONE precedent, and we

_r' t ~

t1\1;18 deny the Verizcm.P~titio'pswitl1 resp,e~t ,to the request for forbearance from UNE obligations
tl1t~ 6;MSAs at.,.issu~·i~ thisiJr~·ceedii!i1g.")::
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the Commission's Verizon Six MSA Order does not unlawfully depart from this existing prece­

dent, parties involved in the appeal should also have the right to cite and discuss the unredacted

aSIlects of these two orders in their sealed submissions to the Court.

Conclusion

For the foregoing reasons, the Commission should determine that the information con-

tained in the unredacted versions of its forbearance decisions involving the.Omaha and Anchor-

age markets does not require confidentiality, except for company-specific subscribership

numbers, and should release all three of those orders to the public with substantially limited

redactions. Alternatively, if the Commission chooses to maintain confidentiality of these docu-

ments, it should modify the protective orders in all three proceedings to permit all parties to an

.~~:peal, not just Verizon, to quote from and rely upon the unredacted orders subject to the condi-

ti~ns proposed by Verizon in its Motion.
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CloseCall America, Inc.;
DSLnet Communications, LLC;
Eureka Telecom, Inc. d/b/a InfoHighway

Communications;
ITCADeltaCom Communications, Inc.;
McLeodUSA Telecommunications

Services, Inc.;

drew . Lipma
ussell M. Blau

Philip J. Macres
BINGHAM MCCUTCHEN, LLP
2020 K Street, NW
Washington, DC 20006

Attorneysfor

MegaPath, Inc.
Mpower Communications Corp.;
Penn Telecom, Inc.;
RCN Telecom Services, Inc.;
RNKInc.;
segTEL, Inc.;
Talk America Holdings, Inc.;
TDS Metrocom, LLC; and
U.S. TelePacific Corp. d/b/a TelePacific

Communications
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I hereby certify that, on this 28th day ofJanuary, 2008, I caused copies ofthe foregoing

Comments on Verizon's Motion to Modify the Protective Order and Cross-Motion for Reliefftom

Protective Orders to be served upon each ofthe foUowing by first-class mail, postage prepaid:

ACS OF ANCHORAGE, INC.
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Karen Brinkmaim
Elizabeth R. Park
TiniiIin Kate Sanders*
LATHAM & WATKINS, LLP
555 Eleventh Street, NW
Suite lOOP

,Washington, D.C. 20004-1304

ALASl<A TELEPHONE ASSOCIATION

James Rowe
E:x:e,cutive nirec;tor
Alaska,Telephone Association
20.1 E. 56th AVe'nue, Suite 114
~oh0rage, AK99518

cox COMMUNICATIONS, INC.

lG. Harrillgton
Jason E. Rademacher
Do,¥ L~hne~ PV;'C
,120@"'Ne~ :Hani~shire Avenue, N.W.
Suite 8'00"
Washington, D.C. 20036

GENERAL COMMUN(CATlONS, INC.

John T. Nakahata
Brita'D. Strandberg

.;Bruce L. Gottlieb
Christopher P. Nierman

.Har-rls, Wiltshire, & Grannis LLP
.120J;) Eighteenth :Street~ N.W.
Washington, D.C. 20Cl36
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Tina Pidgeon
Vice-President - Federal Regulatory Affairs
General Communication, Inc.
1130 17thStreet,N.W., Suite 410
Washington, D.C. 20036

QWEST CORPORATION

Craig J. Brown
Robert B. McKenna
Daphne E.Butler
Andrew D. Crain
Michael B. Adams, Jr.

. Qwest Corporation
607 14th Street, N.W., Suite 950
Washington, D.C. 20005

VERIZON

Evan T. Leo
Scott H. Angstreich

,Brendan J. Crimmins
Kellogg, Huber, Hansen, Todd,

Evans & Figel, P.L.L.C.
1615 L Str~et, N.W., Suite 400
Washington, D.C. 20036

Edward Shakin
Sherry Ingram
Verizon
1515 North Court House Road
.Su1te-5QO
Arlington, VA 22201


